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reached by the father's creditors. Stumbaugh v. Andxtrson, 46 Kan. 541; 
Bell v. Hallenback, 1 Wright (Ohio) 751. The principal case follows the 
weight of authority, Atwood v.. Holcomb, 39 Conn. 270; Stanley v. National 
Bank, us N. Y. 122; Wambold v. Vick, 50 Wis. 456. The courts of New 
Jersey are unanimous in upholding this decision. Costello v. Prospect Brew- 
ing Co., 152 N. J. Eq. 557; Peterson v. Mulford, 36 N. J. Eq. 481. 

Insurance — Application — Authority of Agent to Waive Payment or 
Premium. — Russell v. Prudential Ins. Co., 68 N. E. 252 (N. Y.). — A 
general agent delivered policy to the insured, extending payment of premium 
contrary to the provisions of the contract. Held, that, in the absence of proof 
of agent's express authority to waive payment, beneficiary could not recover. 
Haight, J., dissenting. 

The decision is based on the signature by the insured of an application, 
subsequently embodied in the policy, making payment of first premium a 
condition precedent to its validity. Where there is no previous subscription 
to the substantial terms of the contract, the weight of authority is that 
agents can waive provisions of policy relative to first payment. Boehen v. 
Ins. Co., 35 N. Y. 131 ; Dunn v. Ins. Co., 69 N. H. 224 ; Richards on Insur- 
ance, p. 93. Acceptance by agent of a note and a further extension after 
its maturity has been held to constitute a waiver of cash payment stipulations 
in application and policy. Stewart v. Ins. Co., 155 N. Y. 257, an opinion 
which is based, however, upon the assumption that the company is estopped 
from denying a ratification after the lapse of a reasonable period of time. 
The dissenting opinion in the present case contends that the ruling of the 
majority will result in defrauding the insuring public. It is the prevailing 
custom of insurance agents to extend payment of premiums regardless of 
contract stipulations. It is also true that the insured generally attaches his 
signature to the application under such conditions as to make it impracticable 
for him to familiarize himself with all of its terms. In view of these con- 
siderations, the dissenting position seems well taken, and is in line with the 
decision in Mathews v. Ace. Ass'n, 78 Wis. 588; Jones v. Ins. Co., 168 Mass. 
245- 

Life Insurance — Policy — Application — Warranties — Authority of 
Insurance Agent.— Dimick v. Metropolitan Life Ins. Co., 55 Atl. 291 
(N. J.).— Where an insurance company makes the answers in its application 
blanks warranties and certain agents of the insurer write answers different 
from those given by the applicant, which they know to be false, held, that 
such answers constitute a breach of warranty, nullifying the policy. 

This is the first case decided where a policy was vitiated through the 
writing of false answers by both the insurance and medical solicitors. The 
case most nearly in point, Sternaman v. Metropolitan Life Ins. Co., 170 N. Y. 
13, holds the contrary, where the medical examiner answered falsely; but 
it is not controlling here, since no question was raised concerning the truth 
of the solicitor's answers. In the latter cases it has been held that false 
answers vitiate the policy; Van Shoick v. Niagara Fire Ins. Co., 68 N. Y. 
434; O'Brien v. Home Benefit Society, 117 N. Y. 310; but the' prevailing 
authority in New York is otherwise. The decision rests upon the doctrine 
that the principal is not bound by acts of the agent in excess of authority. 
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Contra, Wood v. American Fire Ins. Co., 149 N. Y. 382; Insurance Co. v. 
Wilkinson, 13 Wall. 222 — the latter case being decided on the express ground 
that no notice of agent's limitation of authority came to the assured's knowl- 
edge, though the weight of authority is contrary. The other ground of the 
decision is that parol evidence may not be introduced to vary the effect of a 
written contract. Martin v. Franklin Fire Ins. Co., 40 N. J. Law 568. 

Manslaughter — Verdict — Sufficiency — Former Jeopardy. — Mahany v. 
People, 73 Pac. 26, (Col.). — Held, that where a verdict of manslaughter was 
void because the jury failed to designate whether it was voluntary or in- 
voluntary, as required by statute, but the defendant made no objection to 
the discharge of the jury, merely excepting to the verdict in the usual form, 
he cannot plead former jeopardy on a subsequent trial. 

As to what constitutes jeopardy there are two widely variant rules. The 
courts of some States hold that when a person has been placed on trial on a 
valid indictment and the jury has been sworn, he is in jeopardy. 
17 Am. &- Eng. Enc. of Law (2d ed.), 584; 1 Bish., Crim. Law 
(5th ed.), 1016. But the greater weight of authority supports 
the rule that jeopardy does not attach until a valid verdict, for conviction or 
acquittal, has been rendered. U. S. v. Gilbert, 2 Sumn. 60; People v. Good- 
win, 18 John. 187; 17 Am. & Eng. Enc. of Law (2d ed.), 585. The courts 
of Colorado follow the latter rule. Two alternative processes of reasoning 
are used to justify the granting of a new trial. First: A defective verdict 
is a nullity and, therefore, the prisoner never has suffered actual jeopardy. 
Kearney v. People, 11 Col. 258; U. S. v. Haskill, 4 Wash. C. C. 409; U. S. v. 
Coolidge, 2 Gall. 364; Wharton's Crim. Law, 573-587. Second: A failure 
on the part of the prisoner to object to the discharge of the jury and to ask 
for a correction of the verdict, involves an implied waiver of the privilege 
of subsequently pleading previous jeopardy. This reasoning is equally well 
supported. Carpenter v. State, 62 Ark. 286; Murphy v. State, 7 Cold. 
(Tenn.) 516; Com. v. Call, 21 Pick. 506. Thus, notwithstanding the two 
very different rules defining jeopardy, it seems beyond dispute that when a 
defective verdict is rendered and the prisoner makes no objection to the 
discharge of the jury, he cannot plead former jeopardy at a new trial. 

Martial Law — Duty of Soldier — Homicide. — Comm. ex rel. Wads- 
worth v. Shortall, 55 Atl. 952 (Pa.). — Held, that where a militiaman, 
called out to suppress disorder, without malice, in performance of his duty, 
and under orders, commits a homicide, he is excusable, unless he manifestly 
exceeded his authority and knew the act to be illegal. 

The issue by a governor of a general order, calling out the militia to 
maintain order in a certain district, is a declaration of qualified martial law. 
This is contrary to the ruling of the Supreme Court of the United States 
in Ex parte Milligan, 71 U. S. 2, that martial law cannot exist in time of 
peace. 1 Bl., Com., 413; Johnson v. Jones, 44 111. 157. But many authorities 
hold that it exists wherever soldiers are called out to suppress disorder. 
However, the necessity must be urgent. Bryan v. Walker, 64 N. C. 141 ; 
Koonce v. Davis, 72 N. C. 218; Merritt v. Nashville, 5 Cold. (Tenn.) 95. 
For acts done in the suppression of public disorder, a commander is liable, 
civilly and criminally. Mitchell v. Harmony, 13 How. 115 ; Milligan v. Hovey, 



